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US De'partrrie’vnt of Justice
Office of the Deputy Attorney General

Associate Deputy Attorney General

MEMORANDUM FOR:

’

Washington, D.C. 20530

September 10, 1984

Honorable James W. Cicconi
Special Assistant to the President
The White House

Honorable John G. Roberts, Jr. L’//
Associate Counsel to the President
The White House

Roger Cleggi ' _
Associate Deputy Attorney General

Attached is some background information on bilingual

ballot access, which I promised to you this morning.
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Background on Provision of Bilingual Materials Under
the voting Rights Act (Section 203 determinations)

" Event: On June 25, 1984 the Bureau of the Census published a list
of counties required to provide bilingual voting materials. The
new list significantly reduced the number of counties required to
provide such materials. Census determinations were based, in part,
on legal advice from the Justice Department. Civil rights groups
have complained that the publication was designed to limit the
availability of bilingual ballots in the upcoming presidential
election. (See N.Y. Times 9/10/84, p. 1.)

I. Facts: When Congress enacted the 1975 amendments to the voting
Rights Act it included new provisions requiring bilingual assistance
in all aspects of the electoral process to four language minority
groups: Alaskan Natives, American Indians, persons of Spanish
heritage and Asian Americans. Under the 1975 formula, bilingual
materials were required in counties where more than 5% of the
citizens of voting age were members of a single language minority
group {(e.g., Hispanics).

In 1982, Congress extended the Voting Rights Act and amended
~Section 203- to change~the ‘coverage formula. Senator Nickles (0Okla.)
“spthﬁreﬁé;hebaméndment-which‘limited bilingual assistance to those

- counties WhefefS%gbeEhéiéifiiéns are members of a language minority
group’ Bna™"ae hot ' Sp8&KI6r dhderstand English adequately enough to

- participate-in thé-electoral process.” It left the determination of
~onoognglish-spedking aPT1Tty 6 the Census Bureau. The purpose of the
amendment was to "more accurately target" those counties where
bilingual assistance was needed and relieve other counties of the
burden of providing bilingual voting materials to voters who speak

English.

The 1980 Census asked individuals who spoke another language
how well they spoke English. Based on those answers Census deter-
mined that many counties which had previously been covered were no
longer covered by the law because the number of citizens who spoke
only another language, and did not speak English, was less than 5%.
under the old formula 384 counties were required to provide bilingual
naterials, while the amendment reduced the number to 197. At the
same time 27 counties were added which had not previously been re-
guired to provide bilingual materials. For persons of Spanish
heritage the number was reduced from 301 to 171: 14 were added,
(Many additional counties are still covered under a different pro-
vision of the law which contains a different formula and which was
not amended - Section 4(f)(4)).

TT. Position of the United States: The Census Bureau has correctly
applied the Congressional mandate of the Nickles Amendment.

<
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III. Relationship to Administration Philosophy: The Administration
has consistently taken the position that the protections of the
Votlng Rights Act are essential to protect the right to participate
in the electoral process, but that they should be invoked only

where necessary, to avoid undue intrusion into local governmental
functions,

Iv. Anticipated criticisms and planned Department of Justice
responses:

Criticism: The new determinations will result in the "dis-
enfranchisement” of many voters who need bilingual
assistance,

Response: The Nickles Amendment was intended to and does in
fact more accurately target those areas of the country
where there are significant concentrations of language
minorities who need bilingual assistance. The 1975
amendments, which initiated this requirement, did not
guarantee every voter bilingual assistance, but only
those voters 1living in counties where more than 5%

~ t:..-needed .assistance. Under the old formula even those

viﬁéré countwhQ spoke rEBnglish fluently were counted. The new

noiformula is still designed to give help to those who

L reannet participate in the electoral process because

1+ they do-: not-sspeak English; it simply does not provide
-assistance 'for those who can speak English. While a
number of counties are dropped from coverage because
they do not meet the new criteria, twenty-seven
counties were added.

Criticism: The new coverage determinations were made on the basis
of "subjective data" which cannot reliably measure
language proficiency.

Response: Congress granted the Director of the Census unreviewable
discretion to decide whether he had data which could be
used to meet the criteria established by the Nickles
Amendment. The Director of the Census has decided
that information contained on the 1980 census question-
naire can be used to assess the English language pro-
ficiency of the groups protected by the Act. That judg-
ment call clearly falls within the scope of responsibility
granted by the Nickles Amendment. By granting the
Bureau of the Census authority to decide whether new
determinations could be made under the criteria used in
the Nickles Amendment, Congress reaffirmed its trust in
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the expertise and professionalism of the Bureau of the
Census. Many important governmental decisions are
based on Census determinations and courts have upheld
that basis of decision-making. The data used by Census
included as many bilingual citizens as possible. Only
those who indicated a high degree of English-speaking
ability were considered to have adequate ability to
participate in the electoral process.

Criticism: The decrease in the number of counties required to
provide bilingual assistance sends a “symbolic"
message to Hlspanlc voters that they are not welcome
to partlclpate in the electoral process.

Response: Congress extended the bilingual assistance provisions
for ten years. That is a clear message of support for
minority participation in the political process. The
1982 amendments, by more accurately targeting areas
of need, will enhance participation by language
minorities. :

.. Criticism: = The Census .Bureau should not have published these
: ; determinations until after the 1984 elections.

i8]

esponses: 1dPhe tCensSus Bureauppursuant to its longstanding policies,
‘cn- zz copublkished -these -determinations as soon as the data was
nament w-cavakkable, "Phe-Nickles Amendment was passed in large
: part because it was viewed as a means of relieving
counties of unnecessary legal obligations, and nothing
in the legislative history of this amendment suggests
that Census should have delayed publication.
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V. Talking Points

The statute was amended by Congress. The Census
Bureau and the Department of Justice are simply
following the law.

e i

s

When it adopted the Nickles Amendment, Congress
clearly anticipated that a number of counties
would be dropped from the list of those required
to provide bilingual assistance.
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Bilingual assistance is still required for those
who cannot participate .in the electoral process
because they do not speak English. The new
formula simply excludes those who, although they
speak another language, also speak English well
enough to participate on the basis of English
language materials alone.

The Census Bureau used data which included as
many potentially covered individuals as possible.
Only those who indicated a high degree of

English proficiency were considered to have
adeqguate ability to participate in the electoral
process. '
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U.S. Department of Justice

Office of
The Deputy Attorney General

i Washz'ngton, D.C. 20530

September 13, 1984

TO: Honorable John G. Roberts, Jr.
Associate Counsel to the
President

FROM: Roger Clegg]ga
Associate Deputy Attorney
General .

Per our discussion this
morning.
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Bepartment of Justice

FOR IMMEDIATEE RELEASE LNR
THURSDAY, SEPTEMBER 13, 1984 202-633-1017

The Department of Justice today filed a civil complaint
charging that the District of Columbia violated the Clean Water
Act by failing to treat completely sewage discharged from the
Blue Plains sewage treatment plant.

The Department simultaneously‘filed a proposed consent
decree resplyingugpqggyj}f; The decree would require the District

1ciencidhO LOrrect a wide range, ©of deficiencies at the plant and would

for De;hggggig%ﬁagﬁ,‘oo civil penalty for past violations.
be wer ;igiThiggpiyil-complaint and the very effective settlement

represent another significant step in the federal government's
+ firm commitment to cleaning up the Chésapeake Bay," Attorney
General William French Smith said.
The discharges from the Blue Plains plant, which receives
sewage fr;m the District and five suburban counties, go into the
. Potomac River and then flow into the.bay.
Attorney General Smith said the case was developed jointly
by the Justice Department and the‘Environmental Protection Agency
_(EPA).

The suit and proposed decree were filed in federal district

court in Washington.



iay arter AugusddOngtheless.sl'Oneach day after August 18, 1979, defendant

The complaint said the District violated an EPA operating
permit by failing "on numerous days" since 1979 to provide
complete treatment for effluent flows at the Blue Plains plant.

Similarly, the complaint said, there have been numerous
violations of the limitations on chemical levels in sewage
discharges.

The complaint also alleges that there have been serious
failures in the plant's maintenance.

In 1980, the complaint said, EPA issued an administrative
order requiring the District to "conduct an aggressive operation
and maintenance program in order to improve general conditions at

the plant...."
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tarf failed &0 provide @ maintenance staff of sufficient size and -

skill to adequately maintain the plant, failed to conduct an
adequate preventive maintenance program, and failed to timely
perform numerous acts of necessary maintenance."

As a result, "some planf equipment needed in case of
emergencies has been unavailable," the complaint said.

The Blue Plains plant, which is owned and operated by the
District, is in the southeastern section of Washington. It
treats sewage from the District and parts of five suburban
counties~-~Montgomery and Prince Georges in Maryland and

Arlington, Fairfax, and Loudon in Virginia.




The consent decree contains a six-page list of major
equipment needing repair or replacement at Blue Plains. The
decree requires the District to complete repairs by January 1.

In addition, the decree said the chlorine handiing and
delivery systems for disinfection of effluent discharged from
Blue Plains must be repaired and operational by October 1.

The decree requires the District to increase substantially
staff personnel at Blue Plains for the operation and maintenance
of the plant.

The decree noted that the District also consented to the
$50,000 civil penalty that will settle its past violations of the

= <o noos Clean.:Water .Act.-.. The' .decree contains a schedule of penalties for

from $500 rfuture wiiolations-cmangimg from $500 per violation per day from

day of violthe dnirst throughytthesd5th day of violation, up to $2,000 per

violation per day from the 31st and subsequent days of violation.

Another provision of the decree requires the District to set
aside at least $200,000 for a research center at Blue Plains that
will work to improve effluent quality, develop beneficial uses of
sludge, and conduct related projects.

The cooperative efforts of the parties were praised by two
Justice Department officials involved in development of the case.
They are F. Henry Habicht, II, the Assistant Attorney General in
charge of the Land and Natural Resources Division, and Joseph E.
diGenova, the United States Attorney for the District of

Columbia.

farieqg



Habicht said: "The agreement exemplifies this
Administration's commitment to see that standards set by Congress
under the Clean Water Act are met by municipalities.”
-DiGenova said: "This consent decree is a good example of
cooperation between the government of the District of Columbia
and the federal government. We hope the commitments made by the
District of Columbia will help assure that the Chesapeake can be
enjoyed by all Americans for years to come."
Thomas P. Eichler, EPA Regional Administrator, said: "This
agreement is one more important step in ensuring the continued
progress toward improving water qguality in the Potomac River and,
Enoy.  Tleorukbimatelys the: Chesapeake Bay. Cleaning up and protecting the e
Era’s top jRaynicantimues to be one of EPA's top priorities." ] tutur
solicir pithe Justice.Department will solicit public comment on the the po
proposed consent decree for 30 days following publication of the
notice in the Federal Register. All such comment will be

carefully considered by the Department before any request to the

court to approve the decree.




- Begartment of Justice

FOR IMMEDIATE. RELEASE ) LNR
THURSDAY, SEPTEMBER 13, 1984 202-633-1017

The Department of Justice today filed a civil complaint to
reguire B3 cbmpanies, three towns, and a school district to pay
for the cleanup of carcinogens and other hazardous substances at
a major waste site in Michigan.

The Department simultaneousiy filed a consent decree in
which the 87 defendants agreed to pay a total of more than $14

L . million for the removal and cleanup of the hazardous wastes on
‘.2;‘:5—1;;_:_9 UX DT MMazssTyUDLs wastes o )

Ud_‘{ (S g
the surface of the site.

et e Thg_Enviropmentalugggtection Agenéy (EPA), which conducted

the federal investigation, developéd its case under the Resource
Conservation and Recovery Act and the'Comp;ehensive Environmental
Response, Compensation and Liability Act -- the Superfund
legislation. . oo

Attorney General William French Smith said the complaint and
decree were filed in U.S. District Court in Flint.

The case was developed jointly by EPA,'Justice, and the
State of Michigan. They conducted several months of negotiations
with the 87 defendants that led to today's decree.

Serious discussions began after EPA issued an administrative

order in March requiring 11 companies, including 10 in today's

decree, to begin a cleanup of hazardous materials at the site.




"This case clearly shows the federal government's ability
and firm commitment to use all of the enforcement tools'provided
by the hazardous waste laws," Attorney General Smith said.

"Vigorous federal enforcement not only results in the
cleanup of hazardous waste sites but also serves to spur
important voluntary action for cleanups,”™ Smith said.

"Today's case is particularly significant because it is the

7ty

" No. 1 Michigan site on the National Priority List of the nation's
most serious‘hazardous waste sites designated for government
action under the Superfund Program.

"We believe this is an gxcellent example of the type of
en deve’lncooperationsthatohasmnow been developed - cooperation among

un by the federald; agenciessncooperation by the Federal government with

state governments."”

F. Henry Habicht, II, the Assistant Attorney General in
charge of the Land and Natural Resources Division, said: "The
compénies and other défendants are to be commended for assuming
the responsibility for the cleanup of the site. The work
provided for in the settlement is already underway.”

The complaint said that the waste site, operated by Berlin
and Farro Liquid Incineration, Inc., is on a 40-acre tract near

the community of Swartz Creek, which is a few miles from Flint.
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While Berlin and Farro is named in the complaint, it is not
among the 87 defendants agreeing in the consent decree to pay for
site cleanup costs. Those other 87 defendants generated solid or
hazardous wastes they had transported to the site for handling,
storage, or disposal, the complaint said.

Last yeaf, the complaint said, the Michigan Department of
Naﬁural Resources analyzed contents of leaking drums excavated
from the landfill at the waste site. Substances found in the
tests included polychlorinated biphenyls (PCB's), benzene,
ethylbenzene, and hexachlorocyclopen;adiene and other related

compounds.

§i$§c§JHPQb?§P§§Ber%EthElbgnzene, 1-1 dichlorobenzene, toluene,  -~SU%ié
trichleroethane, 1-2 dichloroethane, trichloroethylene, xylene,
and other substances.

"Trichloroethylene, 1-2 dichloroethane, benzene, 1-1
dichlorobenzene, and ethylbenzene are carcinogens and can cause
other serious toxic effects," the complaint said.

"The solid and hazardous wastes and hézardous substances in
the surface areas of the site, particularly the landfill, present
a threat to the groundwater at or near the site through the
migration of these substances through the so0il and into the
groundwater,”™ the complaint said.

The waste site included unlined storage lagoons, a sludge

trench, and landfills containing about 33,000 drums. The
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majority of the drums "are crushed and contain waste sludge or

‘ contaminated solids," the consent decree said.

| "It is the contention of the United States and the state
that the landfill contains liguids and contaminated soils within
and below the landfill which may be leaching into surrounding
soils and groﬁndwater,' the decree said.

' In response to earlier actions by both the state and the

EPA, some cleanup already has taken place at the site.

Under tdday‘s consent decree, the defendants agreeing to
help finance the cleanup will pay moﬁey into a trust fund set up~
for financing work at the waste site.

Lis wliliun odh8ctotal of, more than $14 million to be paid for the

ion to thfleapup includes $1.75.million to the state and $350,000 to the

= .rw federal government for cost of work related to the waste site
that was pgrformed prior to filing of the consent decree.

The firms retained to conduct the site cleanup will remove
wastes and contaminated soils from the site and all liguid from
the landfill areas. As much as 75,000 tons of soil may be
removed from the site under the cleanup program.

The consent decree provides that.the firms contracting to do
the cleanup work must purchase a performance bond that is 150

percent of the full contract price. *In the event of default,”

satisfactorily and fully completed to the satisfaction of

the decree said, "the bond shall provide that the work shall be
EPA...."

|
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EPA and the state are conducting a study of the site that
will determine the extent of the threat to the groundwaﬁer and
whether further work is required.

. There will be a 30-day public comment périod on the consent
decree following publication of notice in the Federal Register.
It will then bec0me final on approval by the court.

Here is the list of 87 defendants agreeing to help finance
the cleanup ;nd the amount for each as designated in an appendix
to the decree.

Acme 0il Company -- $ 5,000;

Action Auto Company -—- 5,000;
Allied Corporation -—- 217 ,345;
American Hospital Supply S
i1Gorporation —- ' 10,659;
Amoco 0il Company/standard 0il :
sCompany, (Ind.) - 46,274 ;

Atlantic Richfield Company
(successor to Anaconda Wire

& Cable Co.) -~ _ 5,000;
Anchor Motor Freight, Inc. -~ 5,000;
B & M Cartage Co., Inc., -- 5,000;
Baker Perkins, Inc. —-- 5,000;
Bradford-white Corporation =-- 23,479;
Brunswick Corporation -- ' 20,948;
City of Burton —- 5,000;
Burwood Products Company -- 8,059;
Carman-Ainsworth Community

Schools —- 5,000;
Chemical Recovery Systems, Inc. — 100,000;
Byron Elevator/Chieftain 0il Co. 5,000;
Clark Equipment Company -- 5,000;
City of Clio —- 5,000;
Consumer's Power Company -—- 7,498 ;
Container Spec1a11t1es Inc. == 5,000;
Dana Corporation -- 471,564;
Detroit Edison Company -- 5,528;
Diecast Corporation -- 54,073;
NL Industries, Inc. (Doehler

Jarvis) 128,751;
Dow Corning Corporation -- 1,162,129;
Eagle Ottawa Leather Company -- 5,000;
Eaton Corporation —- 431,434;

Eisenhour Construaction Co. Inc., —— 5.000;




Federal-Mogul Corporation --
Ford Motor Company --
General Motors Corporation --
Grand Trunk Western

Spartan 0il Corporation —-

15,995;
211,667;
B,441,335;

Railroad Company -- 143,802
Great Lakes Steel Division-
National Steel Corp. -- 24,697;
‘Hastings Manufacturing Company -- 5,000;
International Harvester Company —- 31,401;
ITT Hancock Industries -- 5,000;
Wyman Gordon/Jackson Crankshaft —- 5,000;
K Mart Corporation —- 5,000;
Keeler Brass Company -—- 64,964;
Tom King 0il, Inc. —- ; 5,000;
Knape & Vogt Manufacturing
Company -- 21,878;
Koegel Meats, Inc. —- 5,000;
City of Lampeer — 5,000;
Laro -Coal & Iron Company -- 57,452;
La Salle Machine Tool, 1Inc.
(Fenton and Sys-T-Mation
-Divisions) -- 23,411;
Lear:Seigler Corporation -~ .5,000;
Leslie Metal Arts Company, Inc. '
{LESCOA) -~ '5,000;
Lindell Drop Forge Company —- 5,000;
Master/Finish Company -- 5,446;
Michigan Bell Telephone Company —- 5,000;
Michigan Consolidated Gas Company —- 5,000;
Total Pipeline Corporation -- 5,000;
Midland-Ross Company -—- 508,561;
Monsanto Company — 99,813;
Motor Products<0Owosso
Corporation -~ 15,872;
Motor Wheel Corporation —- 55,318;
MWA Company -- 7.703;
Bay City Division of Newcor -- 5,000;
Organic Chemicals, Inc, =-- 12,995;
Parke, Davis & Co. -~ ' 5,000;
Parker-Hannifin Corporation —- 5,000;
Ren Plastics Division of
Ciba-Geigy Corporation -—- 13,983;
Reynolds Metals Company -—- 70,382;
Rockwell International
" Corporation -- 13,655;
Rospatch Corporation —- 5,000;
Rowe International, Inc, -- 5,000;
Sealed Power Corporation —- 37.,722;
Sears, Roebuck & Company -- 5,000;
Shaw-Walker Company —- 5.,000;
Shell 0il Company -- 11,849;

17,992;




State Heat Treat, Inc. -—-

Stow/Davis Furniture Company --

Sun Exploration and Production
Company --

Sundstrand Heat Transfer, Inc.

SWS Silicones Corporation —-

. Simpson Industries, Inc. for
Teer Wickwire —-

Thierica, Inc., —-

Turner Bear Corporation -—-

U.S. Chemical Company, Inc. —-

Roblin Industries, Inc.
(United Steel & Wire Company
Division) =--

Universal Electric Company —-

Upjohn Company --

GTE Valeron Corporation =--

Victory Machine Company --

Whirlpool Corporation --

Wright Brothers Collision
Service, Inc., --

S14.000.630¢ TOTAL:

% 4

1,400;
5,000;

5,336;
16,382;
197,369;

5,000;
1,400;
5,000;
60,000;

1,400;
895,404;
5,000;
5,000;
24,875

1,400;

$14,000,610;
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U.S. Department of Justice
Office of the Deputy Attorney General

AP
9/27
To: John RoberEs
From: Roger Clegg

Here is the updated version of
the Chicago background material. Sorry
for the delay, but it took us a long
time to get the circuit courths opinion.
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BACKGROUND
ON
UNITED STATES v. CHICAGO BOARD OF EDUCATION

Event: On Wednesday, September 26, the Seventh Circuit
Court of Appeals, at the request of the Department of Justice,
reversed a district court order requiring the United States to,
among other things, provide the Chicago Board of Education with
$103 million for the forthcoming school year and propose
legislation ensuring that Chicago receives at least $103
million in each future year to fund a desegregation program
for Chicago's public schools. Civil rights groups and the
City of Chicago may criticize us for this.

I. Facts: On August 13, 1984, District Judge Shadur in Chicago
entered an order which imposed a variety of substantial obliga-
tions upon the United States. The underlying desegregation
lawsuit was settled in 1980 by a consent decree between the
United States and the Chicago Board of Education. One provi-
sion of that consent decree required both the United States and
Chicago to "make every good faith effort to find and provide
momsio. voccevery available form of financial resources adequate for the

v rvpacavi p.oibBplementation of the desegregation plan.”
conelindad £hot chi THe distriet judge concluded that this "good faith
Poihe Uolied effort! provision-xrequired the United States to do a number

of things, including:

(1) Give Chicago $103.858 million for this school
year and, in any event, $29 million from the Department of
Education immediately;

(2) Propose and support legislation which would
ensure that Chicago gets at least $103.858 million for this
and each subsequent school year;

(3) Oppose legislation which would keep Chicago from
getting at least this much money each year;

(4) Require all parts of the Executive Branch to look
for money for Chicago.

This order was earlier "stayed" (i.e., not put into
effect pending the appellate court decision) by the Court of
Appeals. On Wednesday, the Court of Appeals reversed the
district court and vacated this order in its entirety. The
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appellate court ruled that the district court had greatly
overstated the United States' obligations under the decree

and that the lower court's findings of "bad faith" conduct by
the United States were erroneous and, in any event, were not
sufficient to support the remedial order's sweeping requirements,
The Court of Appeals accepted the Justice Department’'s argument
that the decree did not require the Executive Branch to engage
in legislative activity to make funds available to Chicago but
required only that Chicago receive its "equitable fair share”
of funds Congress has already appropriated to assist local
desegregation programs across the country. The Court of
Appeals did not reach the broader constitutional questions
concerning the judiciary's authority to direct Executive Branch
activities but based its decision solely on an interpretation
of the consent decree. '

II. Position of the U.S.: The district court's order was
based on a clearly erroneous interpretation of the United
States' obligations under the decree. Moreover, it imper-
missibly interfered with relations between the Executive
and Legislative Branches of the Federal Government and, by
judicial fiat, redirected to Chicago funds that the Secretary
- of -Education -had -already allocated to other needy school e

ecucarion edistmiots ¢oasupporit: docal education and desegregation efforts. S
cars vownme tAS noted,.-the Court of.Appeals ruled that the lower court had
12 dorroc andndéorrectly dnterpreted the decree and therefore did not o
erney Tne oraddress. ithe: question: of-.whether the order violated separation T
of powers principles. °T R

ITI. Relationship to Administration Philosophy: The Adminis-
tration has consistently stressed that courts should not engage
in "judicial activism" that impermissibly interferes with the
legislative and executive functions of Government. Our opposi-
tion to the district court’s attempt to restrain the President
from exercising his most basic and exclusive constitutional
duties was consistent with this policy.

IV. Anticipated Criticisms and Planned Department of Justice
Responses:

Criticism: The Reagan Administration has undermined Chicago's
desegregation program.

Response: The Administration will not allow a federal judge
to dictate to the President how to make the funding
decisions entrusted to his discretion or how to
conduct his relations with Congress. Chicago is
completely free to fulfill its responsibility to
desegregate its schools and the Administration
supports these efforts. However, as the Court of
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Appeals ruled, the decree did not require tax-
payers across the country to fund this program,
at the expense of other worthy education and

desegregation activities in other communities.

Criticism: The Reagan Administration is reneging on a legal
commitment entered into by a prior Administration.

Response: Wrong. The consent decree does not commit the
United States to act as an "insurer" for Chicago,
requiring that the Federal Government provide all
desegregation funds that Chicago is either unwill-
ing or unable to raise in order to cure prior
segregation. Nor did the decree "contract away"
the President's right and obligation to perform
his constitutional duties. The Court of Appeals
correctly ruled that the district judge's inter-
pretation of the decree's language was clearly
erroneous.

V. Talking Points:

convy Tu i ereees o0 £ The-distriet -eourt's interpretation of the language
was S1mDiV wrone. in the decree was simply wrong.

“tion Joily sepoosi ThiThe Administration fully supports Chicago's
eftorte muvr it wiii -nrdesegregation efforts but it will not, and is not

=~ ----- -required to, shift the lion's share of federal
desegregation and education funds to Chicago at
the expense of other needy school districts.
° The Court of Appeals agreed with the Justice
Department on both of these points.
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L THE WHITE HOUSE

WASHINGTON

October 5, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERT%QZ;%R~

SUBJECT: Consent Decree in Alcan-2Arco

Associate Deputy Attorney General Roger Clegg has advised me
that the Justice Department today announced the filing of a
consent decree settling its civil antitrust action chal-
lenging the acquisition by Aluminum Limited of Canada
(Alcan) of the aluminum producing assets of Atlantic
Richfield Company (Arco). Under the terms of the decree,
Arco must retain at least a 60 percent interest in its
newly-completed aluminum rolling mill in Kentucky. 2Alcan
will hold the other 40 percent in a production joint
venture. Arco had not yet used the mill to produce aluminum
=7 =cans,;.but. had planned.to do so. If Alcan had been permitted
retv. ipP-acguire the mill.in its entirety, the result would have
ignificantPgen thec-elimination of a significant new potential
. can marketcompetiter:insthe aluminum can market. (Alcan is the
st aluminuROBsfgRmunistcworld's.largest aluminum company.) Carefully
- ... -wrought conditions on the joint operation of the mill will
ensure that Alcan and Arco remain competitors in the product
market. The proposed decree has been filed with the U.S.
District Court in Louisville and will become final if
approved by the Court after a 60-day period for public
comment.

The case is noteworthy in two respects:

°© It is the first "potential competitor" case brought
by Justice in recent years. As noted, Arco was not yet in
the aluminum can market, but rather was a potential entrant.

® The use of a production joint venture to settle the
case is an innovative approach. In this case this approach
was both economically efficient and helped preserve competi-
tion.

Pursuant to our usual procedures in such cases, I have
prepared a memorandum for Baroody, alerting him of this
newsworthy development from Justice.

Attachment
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THE WHITE HOUSE

WASHINGTON

October 5, 1984

MEMORANDUM FOR MICHAEL E. BAROODY
DEPUTY ASSISTANT TO THE PRESIDENT
DIRECTOR, PUBLIC AFFAIRS

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Consent Decree in Alcan-Arco

You may receive inquiries on the following newsworthy item
announced by the Department of Justice today:

The Justice Department today announced the filing of a
consent decree settling its civil antitrust action chal-
lenging the acquisition by Aluminum Limited of Canada
(Alcan) of the aluminum producing assets of Atlantic
giggﬁigld1Cgmpgg¥TjArco). Under the terms of the decree,
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. pVenture. " Arco had not yvet used the mill to produce aluminum
iﬁﬁﬁb,fhﬁfThéﬁtiIéﬁﬁéH;fB do so. If Alcan had been permitted -
to acquire the Will in its entirety, the result would have

been the elimination of a significant new potential

competitor in the aluminum can market. {(Alcan is the

non-Communist world's largest aluminum company.) Carefully

wrought conditions on the joint operation of the mill will

ensure that Alcan and Arco remain competitors in the product

market. The proposed decree has been filed with the U.S.

District Court in Louisville and will become final if

approved by the Court after a 60~-day period for pubilic

comment.

The case is noteworthy in two respects:

°® It is the first "potential competitor" case brought
by Justice in recent years. As noted, Arco was not yvet in
the aluminum can market, but rather was a potential entrant.

® The use of a production joint venture to settle the
case is an innovative approach. 1In this case this approach
was both economically efficient and helped preserve competi-
tion.

FFF:JGR:aea 10/5/84 .
cc: FFFielding/JGRoberts/Subj/Chron
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THE WHITE HOUSE

WAS HINGTON

October 5, 1984

MEMORANDUM FOR MICHAEL E. BAROODY
DEPUTY ASSISTANT TO THE PRESIDENT
DIRECTOR, PUBLIC AFFAIRS:

FROM: FRED F. FIELDING Orig. signed by FFF
COUNSEL TO THE PRESIDENT

SUBJECT: Consent Decree in Alcan-Arco

You may receive inguiries on the following newsworthy item
announced by the Department of Justice today:

The Justice Department today announced the filing of a

consent decree settling its civil antitrust action chal~

lenging the acquisition by Aluminum Limited of Canada

(Alcan) of the aluminum producing assets of Atlantic
- Richfield .Company .(Arco). Under the terms of the decree,
=rATCO Jmst .retain at least a 60 percent interest in iis
;neyQXEQQQR;gged;ﬁﬁgggnum rolling mill in Kentucky. Alcan
ﬂgi;dggyqutggsgther 40 percent in a production joint
rventure. . Arco had..not.vet used the mill to produce aluminum
‘Gans, but had planned to do so. If Alcan had been permitted
to acquire the mill in its entirety, the result would have
been the elimination of a significant new potential
competitor in the aluminum can market. (Alcan is the
non-Communist world's largest aluminum company.) Carefully
wrought conditions on the joint operation of the mill will
ensure that Alcan and Arco remain competitors in the product
market. The proposed decree has been filed with the U.s.
District Court in Louisville and will become final if
approved by the Court after a 60-day period for public
comment.

The case is noteworthy in two respects:

° It is the first "potential competitor" case brought
by Justice in recent years. Aas noted, Arco was not yet in
the aluminum can market, but rather was a potential entrant.

® The use of a production joint venture to settle the
case is an innovative approach. In this case this approach

was both economically efficient and helped preserve competi-
tion.

FFF:JGR:aea 10/5/84 ‘
cc: FFFieldingAdGRoberts/Subj/Chron
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l Novel Antitrust Pact for Arco, Alcan

By ROBERT D. HERSHEY Jr.

Special 10 The New York Times

WASHINGTON, Oct. § — The Jus-
tice Department today announced a
novel antitrust agreement under
which Alcan Aluminum Ltd. would
acquire most, but not all, of the Atlan-
tic Richfield Company's aluminum
business.

Arco would keep a 60 perceni inter-
est in its new $400 million rolling mill
in Logan County, Ky. Alcan would ob-
tain the remaining 40 percent and all
of Arco's other aluminum operations.
The price is estimated at between
$600 million and $1 billion, depending
on the market value of preferred
stock.

In June, the department decided
that the transaction, as initially
structured, would substantially re-

duce competition.

Since the plant is not operating vet.
the case involves potential, rather
than existing, competition.. Such a

i~ updated .in 1982, embrace the doc-

notrine: iparticularly in “‘horizontal
combinations’ involving direct com-
petitors.

Lawvers in private practice as-

serted that today's settlement prob-
ably does not represent & major
change in the Government's antitrust
enforcement because of the unusual
circurnstances of the case. Nonethe-
less. antitrust specialists said they
were intrigued by the settiement.
which requires the cornpanies 10 inde-
pendently price and market the pro-

DOJ-1983-04

_'doctrine’ has beern seidom.used -by.
e rHtrustbubters sincebe FederahHraden: o
-7 Commission  brought -—several - suits - -;

v 1But Justice Department guidelines, =

duction from the plant, which is the
first aluminum rolling mill built in
the United States for 10 years or
more.

J. Paul McGrath, Assistant Attor-
ney General for the antitrust division,
said the arrangement would preserve
Arco, or a company that might buy its
interest, as a significant and inde-
pendent entrant into the market for
beverage-can bodies.

The decree, filed with the United
States District Court in Louisville,
Ky.. and subject to its approval, pro-
vides safeguards against the market
becoming more concentrated.

“Unlike many joint ventures,” Mr.
McGrath said, “‘this one is strictly
limited to operation of the plant as a
cost center rather than a profit cen-
ter. Each company is solely responsi-

hle for determining its own produci
mix and level of output, and each
must independently market its share
of the plant’s output.”

The companies, moreover, are

... ..barred from exchanging information
about_competitively sensitive sub-

Myects ‘during the 10-year life of the

- jAgreement. ’

Arco, an oil company with a sub-
stantial but ailing metals business, is
not precluded from selling its stake in
the Kentucky plant. but it may not

sell 10 the Aluminum Company of
America, the Reynolds Metals Com-
pany or the Kaiser Aluminum and
Chemical Corporation, the biggest
American producers, according 1o
the decree. Arco is also not 1o seli its
share piecemeal. At its Los Angeles
headquarters. Arco issued a state-
men! today saying it was seeking o
sell its interest m the mill as wel: as
jts other metals operations.

Alcan, a Canadian company, ranks
fourth, with 13.5 percent of the mar-
ket. The four biggest companies have
87.9 percent of the market.

i

The settiement clears the way for
Alcan to purchase Arco's other
aluminum properties. These include
& primary smelter in Sebree, Xy.:
rolling mills in Louisville and Terre
EBaute, Ind., and a 25 percent interes:
in an refinery ir. ireland

Commentung on the joint produc-
tion, Donald 1. Baker, who headed the
antitrust division in 1976 and 1977.
said, “It certainly is 2 novel and inno-
vative soluti ..’ showing that *‘the
whole merger enforcement business
is pretty complicated.”

Another antitrust iawyer, Marc

Gary of Mayer. Brown & Plai:. said
potential compelition cases are hard
to prove, suggesting that the depari-
gzent had found a satisfactory soiu-

on.

Under the settiement, a separate
management company would be
created 16 operate the plan' and each
company would have the right to er
large the plant even if the other dic
DOt participate.

Mr. McGrath said the arrangement
would allow the plant to be brought on
line more quickly and efficiently than
if Arco were to operate it alone
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The tWashington Post

Arco Aluminum Sale

To Alcan Gets A pproval

By Mark Potts
Washington Post smu‘\xw-r

The Justice Department yester-
day announced a unique settiement
I an antitrust case that requires
two aluminum companies to operate
jomtly a production facility involved
i the dispute.

The agreement clears the way

for the acquisition of Atlantic Rich-,

field Co.'s aluminum division by
Canada’s Alcan Aluminum Ltd., the
world's largest aluminum company,
at a price of between $60( million

rice for the transactioni- . »+ z: in

in whint Fhe use of&b.producnon joint

Tenture as a means. of settling [thiss

" h ', 1, 4ypg uf] case 1spd-believe-an-inno-
vation,” said J.'Paal McGrath, “as-

sistant attorney general in charge
of the antitrust division.

Under the settiement, which is to
be in effect for 10 years, Alcan an:!
Arco will share an Arco aluminumi-
rolling mill in Logan County, Ky.
Arco will get a 60 percent share of
the mill's production and Alcan will
get a 40 percent share. An indepen-
dent management company will be
set up to run the plant, with repre-

DO]-19e3-0¢

_and 81 billion. Arco and Richficld .
B ave never announced -an rexact: -

sentatives on 1ts board from the two
companies.

Arco and Alcan will split the costs
of operating the mill 60-40, but in
essence will run it as if it were two
mills, with each company deternun-
ing its own product mix and mar-
keting those products. The settle-
ment only affects the Logan County
facility; Alcan is free to acquirc
Arco's other aluminum operations
as originally planned.

The Logan County plant is not "

yet open, and its use as the center-

piece of the settlement represents
- another unusual twist: the first suc- ;

‘cessful use by the jJustice Depart-

“=ment-in years of the concept of “pu-

tential competition,” in which the

“Uthe departrent argues that a merg-

“'er coild remove from the market-
“place a competitor that has not yet
appeared, but has the potential to
do s0.

The chief product to be produced
bv the Logan County plant will be
aluminum-can body stock, a busi-
ness that Alcan is already in but
that Arco has not yet entered—but
would have once the Logan County
plant was ready. “Based on the new
plant’s capabilities and Arco's plans
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for its utilization, it was clear tha
Arco would have beconi a -signi-
icant new entrant into the can-body -
stock market except for thi- acei-
sition,” McGrath said. According 10
Justice Department figures, tiu
plant would have made Arco the
nation's fifth-largest producer
can stock, behmd fourth-pla.e
Alcan.

“The parties have clamed tha:
Alcan’s participation m thi: jon*
venture will enable them to brua
the plant up faster and operate r
more efficiently tha would be the
case if Arcu alone were operating
it," McGrath sind. “The jom: vers
ture agreement specifically peo-
vides for both partie~ to contribar
their technology and expertise
the operation of the new mill. It thi -
does increase the plant’s effico s
the joint venture will pernas ‘i
partie~ and, ultmately, consunr -
to realize this benefit while sull pr--
serving Arco as an mdependent «1
trant.”

Arco will be allowed durmng the
penod of the agreement to seil 1t~
interest n the plant to any comp.n
outside the aluminum indusir
Arco also will be allowed 1o exp
the plant’s capacity, either aluie or
in comunction with Alcan.

Best-known a- an oil comp.. .
Los Angeles-based Arco obtame:
the alununum operdtions wher
acquires Anaconds Alumunun (e
m 1977, It announced plans t¢ ~o .
most of 1ts"alununum holding~ 1.
Alcan 1n January, and the Justioo
Depertment challenged the sale .
June on grounds that it violated the
Clavton Antitrust Act. Yesterd:. '~
settlement was filed as a propos-
conseni decree with a cvil antiti o~
suin an federal disiract cour:
Lowsville, Ky. It s subject to 6
day~ of public coniment and app:-
al by the couri.

Arco said yesterday that once
completes the sale to Alean. 12 o
to put 1ts remaining metds ofa; -
tons up for sale.







Background on GEIER v. ALEXANDER
(Tennessee Higher Education Desegregation Case)

Event: On Tuesday, September 25, a federal district court in
Tennessee, over the objection of the Department of Justice,
adopted a settlement agreement entered into by the other
parties in a higher education desegregation case. The United
States is the only party in the case that objected to the
settlement agreement. Civil rights groups may criticize us
for this. :

I. Facts: A class of black plaintiffs (represented by, among
others, the NAACP Legal Defense Fund), a class of white profes-
sors at Tennessee State University, and the State of Tennessee
entered into a settlement agreement, or "consent decree," to
resolve the latest chapter in drawn-out litigation designed

to remedy prior de jure segregation in public colleges and
universities in Tennessee. Tennessee's higher education system
has been operating under a court-ordered desegregation plan for
a number of years. 1In recent years, the black plaintiffs have
requested further relief from the court, arguing that the
existing desegregation plan has not resulted in a sufficient
degree of integration.

aw, the disirier cdfrFesglye.thisyeclaim, the district court approved the
. by coe poSOPSent decree entered into by the black plaintiffs and the
e will n8tate.of Tennegsee, .Lennessee will be legally obligated to
Ui LheCBEry.out all gggrggquirements of the decree. The decree
.7 .. requires the State to._erect racially preferential "goals" for
- faculty hiring and student enrollment, both graduate and under-

graduate, as well as a number of other racial preferences. */

&
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I1. Position of the U.S.: The United States objected to court
approval of the consent decree because it requires the use of
admissions, hiring, and other racial preferences in violation
of the Constitution. Some of the preferences to be established
| are the same type as those struck down by the Supreme Court in
| the famous case of Rakke v. University of California Regents.

No decision has yet been made on whether to appeal the district
court's decision.

*/ One provision contemplates the development of scholarship
programs limited to members of a certain race, and another pro-
vision requires the State to provide 75 black college students
per year with special tutoring, scholarships, etc., to encourage
their enrollment in professional schools.
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"IITI. Relationship to Administration Philosophy: The Adminis-
tration has consistently stressed that the Constitution requires
all governmental entities to behave in a "color-blind"” manner

- and not to prefer any person who is hot a victim of racial
discrimination over another on the basis of race. Governments
therefore cannot remedy prior discrimination against one racial
group by discriminating against another through racial quotas.
This is the essential lesson of the Supreme Court's decision in
Bakke and other equal protection cases.

IV. Anticipated Criticism and Planned Department of Justice

ResEonse

Criticism: The Reagan Administration has attempted to foil a
comprehensive desegregation plan agreed to by all
the other parties in the case.

Response: The United States will not be a party to -- indeed,
will vigorously oppose -- any desegregation plan
which requires a state government to violate the
constitutional rights of innocent students, regard-
less of whether the state has agreed to take such

zcorimination 1. oui.giaction.:. More discrimination is simply not the way

natien e mode cvervtefendrdiscrimination. We made every effort to work

and other parties to dwikthothenstate and other parties to develop an

ian thar d:rdeffettive,desegregation plan that did not include

have in cothractalipreferences, as we have in other statewide

<o .o5.. n-higher. education cases (Louisiana, North Carolina),
but these efforts were unavailing.

V. Talking Points

-}

The United States fully supports efforts to end
unconstitutional segregation in Tennessee's higher
education system and worked with the parties to
accomplish this goal.

® It would not, however, be a party to any plan which
requires quotas and other racial preferences.

(o]

The United States will continue to oppose racial
discrimination, no matter what form it takes.
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